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RECOMVENDED CRDER

A formal hearing was held before Daniel M Kil bride,
Adm ni strative Law Judge, the Division of Adm nistrative
Hearings, on Cctober 22, 2001, in Dade City, Florida.

APPEARANCES

For Petitioner: Robert C Byerts, Esquire
Agency for Health Care Adm nistration
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STATEMENT OF THE | SSUES

Whet her Respondent viol ated Section 458.331(1)(j), Florida
Statutes (2000), by exercising influence within a patient-
physi cian rel ati onship for purposes of engaging a patient in

sexual activity, and, if so, what penalty should be inposed.



Whet her Respondent viol ated Section 458.331(1)(x), Florida
Statutes (2000), by engaging in a sexual relationship with
patient, T. R, and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

On May 4, 2001, the Departnent of Health filed an
Adm ni strative Conpl ai nt agai nst Respondent, Zafar Shah, M D
The Admi nistrative Conplaint alleges that Respondent viol ated
Sections 458.331(1)(j) and (x), Florida Statutes, by engaging in
a sexual relationship with Patient T. R Respondent filed an
el ection of rights disputing the allegations of fact contained
in the Adm nistrative Conpl aint and petitioning for a formnal
adm ni strative hearing before an Admi nistrative Law Judge (ALJ)
appoi nted by the Division of Adm nistrative Hearings (DOAH).

The case was forwarded to the DOAH and Judge Susan Kirkland was
initially assigned this cause. The case was set for hearing and
di scovery foll owed.

On Septenber 10, 2001, Petitioner noved for a continuance
of the hearing date, which the ALJ granted and a new date was
set. This matter as then transferred to the undersigned ALJ for
heari ng.

On Cctober 9, 2001, Petitioner noved for officia
Recogni ti on of Sections 458.329 and 458. 331, Florida Statutes,
and Rul es 64B8-9.008 and 64B8-8.001, Florida Adm nistrative

Code, and al so noved for O ficial Recognition of the Final Order



in Departnent of Health v. Zafar S. Shah, M D., Case No. 2000-

00502, Final Order dated April 10, 2001, both npotions were
granted by Order dated Cctober 18, 2001

On Cctober 17, 2001, Respondent filed a Motion to Disnm ss,
asserting that the allegations were based upon an
unconstitutional rule, to which Petitioner responded on
Oct ober 19, 2001.

The parties presented an oral Prehearing Stipulation
imredi ately prior to the coomencenent of hearing. At the
comencenent of the hearing, argunent regarding the Mdtion to
Di smss was heard and the ruling on the Mtion was reserved,
permtting the parties to present further argunment in their
pr oposed recomended orders, follow ng the presentation of
evi dence. Subsequent to the hearing, Respondent filed a
Petition to Challenge Existing Rule. Said case is designated

Zafar Shah, M D. vs. Departnment of Health, Board of Medicine,

DOAH Case No. 01-4323RX. The Final Oder in said cause has been
i ssued on this date.

At the hearing, Joint Exhibit 1, patient medical records,
was accepted by stipulation. Petitioner presented the testinony
of Patient T. R and of Maria Rodriguez. Respondent testified
in his own behalf. At the conclusion of the hearing, the
parties agreed to a deadline of 30 days after the filing of the

transcript to file proposed recommended orders. The request was



granted. The Transcript was filed on January 7, 2002, and,
after the Transcript was filed, Petitioner noved to extend the
time to file proposed recomended orders and Respondent did not
object. The notion was granted and March 4, 2002, was set for
their subm ssion. Petitioner filed its Proposed Recommended
Order on March 4, 2002, and Respondent filed his proposals on
March 5, 2002. Each have been given careful consideration in
the preparation of this Recomrended O der.

FI NDI NGS OF FACT

1. Respondent is and has been at all tines naterial hereto
a licensed nedical physician in the State of Florida, having
been issued |icense nunber ME 0071706.

2. Respondent is Board-certified in Internal Medicine.

3. On or about Cctober 20, 1996, Respondent began his
enpl oynent at Mdtown Cinic (Mdtown) in Zephyrhills, Florida,
as a physician. Another physician Dr. Ghani, owned and operated
Mdtown. At that tine, Respondent and Ghani were the only
physi ci ans working at M dtown; there had been several other
doctors enployed at Mdtown prior to Respondent's enpl oynent.
An office adm nistrator, nedical assistants (MAs) and ot her
staff also worked at Mdtown in 1996.

4. T. R worked as a nedical assistant at Mdtown, from
1994 until 1998. 1In 1996, T. R was 28 years old, married, and

the not her of five children.



5. Enpl oyees at Mdtown routinely received their primry
nmedi cal care from one of the physicians enployed at M dt own.
Enpl oyees saw doctors at M dtown because they could not easily
take tinme off to go el sewhere. Enployees woul d see whi chever
doctor was not busy at the tinme. |In addition, Mdtown had an
i nsurance plan for its enployees and the doctors enpl oyed there
could bill for their services.

6. As the newest physician, Respondent did not have as
many patients as Dr. CGhani, so Respondent saw npbst new patients;
and when Dr. Ghani was busy, Respondent saw enpl oyees who were
generally treated by Dr. Ghani. Enployees did not nake
appoi ntments to be seen by a doctor at Mdtown for nedical care.
However, enployees had charts at M dtown, which contained
i nformati on on medi cal care provided to them

7. On Cctober 31, 1996, the enpl oyees of M dtown dressed
in Hall oween costunmes. T. R dressed as a gypsy, with a red
skirt, her hair pulled back in a red bandana, and carried a
crystal ball. Respondent conplinented T. R several tinmes,
telling her that she | ooked good in red and that red was her
color. In the foll ow ng weeks, Respondent began to nake speci al
efforts to attract T. R's attention. 1In early Decenber 1996,
on a bet with another enployee, T. R approached Respondent in
the office and she asked if he had feelings for her. Respondent

replied in the affirmative.



8. After Respondent voiced his affection for
T. R, they began to flirt with each other at the clinic.
However, this conduct remained limted to the offices of Mdtown
and did not occur outside the clinic until February of 1997.

9. T. R testified that her marri age was experienci ng
problens in late 1996 and early 1997; her husband often worked
| ate at night and worked |l ong hours in general. T. R talked to
Respondent about her marital problens and she found Respondent
to be a good listener. Respondent made T. R feel better in
general and rai sed her self-esteem

10. Although the witnesses' testinonies are conflicting,
the nost credible testinony is that T. R and Respondent first
had sex at his apartnent shortly before Valentine' s Day 1997.

In the ensuing nonths, the relationship between Respondent and
T. R continued. Respondent and T. R spent nore tine together,
goi ng shopping, going out to eat and playing tennis; and they
frequently had sex during this period. The affair ended,
sonmetinme prior to August 20, 1997.

11. After the affair ended, Respondent began spending tine
wth T. R's entire famly, including her husband C R He and
C. R began playing tennis together. Respondent would visit the
famly in their honme, and they would cone to his hone. Toward

the end of 1997, the entire famly would stay at his residence



in Tanpa on weekends, and he would stay at their hone on
Thursday nights. This continued into 1998.

12. On or about August 20, 1997, T. R cane to the clinic
feeling ill; either Dr. Ghani or Respondent ordered a conplete
bl ood count and | aboratory studies for T R MAs at M dtown are
not authorized to draw blood for |lab tests w thout an order from
a physician. Another MA, Maria Rodriguez, drew the blood from
T. R for submssion to the lab. Prior to drawi ng the bl ood
fromT. R, Ms. Rodriguez confirnmed fromone of the doctors the
doctor's order to draw the blood. M. Rodriguez sent the blood
drawn fromPatient T. R to the |lab. Respondent reviewed the
report of the lab results when it cane back the next day, and
prescri bed sanple nedications to treat Patient T. R

13. On October 8, 1997, Patient T. R presented to
Respondent at M dtown. Respondent listened to her chest with a
st et hoscope and his prelimnary diagnosis was that T. R had a
heart murnmur. Respondent told Patient T. R that he thought
that she had Mtral Valve Prolapse. On October 8, 1997,
Respondent ordered an echocardi ogram (ECG for Patient T. R and
wrote out and signed a prescription for her to receive it.

14. On COctober 9, 1997, Dr. Ahned issued his report on the
results of the ECG Respondent reviewed the report, along with
Dr. Ghani. Both physicians told Patient T. R that she had

Mtral Valve Prol apse.



15. There is no credi ble evidence that Respondent rendered
nmedi cal services to T. R prior to August 20, 1997.

16. The nore persuasive evidence indicates that Dr. Ghan
was T. R's primary care physician from 1994 until her
termnation at Mdtown in 1998.

17. The evidence is not clear and convincing that
Respondent exercised influence within a patient-physician
rel ationship for the purpose of engaging a patient in sexua
activity.

18. The evidence is not clear and convincing that
Respondent violated a provision of Chapter 458, Florida
Statutes, or a rule of the Board or Departnment by engaging in a
sexual relationship with Patient T. R

19. Respondent has been the subject of previous
di sciplinary action by the Florida Board of Medicine. In

Departnent of Health v. Zafar S. Shah, M D., Case No. 2000-

00502, Final Order, dated April 10, 2001, the Board of Medicine
revoked Respondent's |icense to practice nedicine based upon
Respondent's failure to practice nedicine with that |evel of
care, skill, and treatnent which is recogni zed as bei ng
acceptabl e under simlar conditions and circunstances. This
case has recently been remanded to the Board foll owi ng an appea

to the First District Court of Appeal.



CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction of the parties and the subject matter pursuant to
Sections 120.569 and 120.57(1), Florida Statutes, and Section
456. 073, Florida Statutes.

21. Petitioner has jurisdiction over Respondent's |icense
pursuant to Section 20.43 and Chapters 456 and 458, Florida
St at ut es.

22. The burden of proof in this matter is on the party
asserting the affirmative of an issue before an adm nistrative

tribunal. Florida Departnent of Transportation v. J. W C

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). Petitioner,

having filed the Adm nistrative Conplaint, has the burden of
proof in this proceeding. To neet its burden, Petitioner nust
establish facts upon which its allegations are based by clear

and convi nci ng evidence. Departnent of Banking and Fi nance,

Di vision of Securities and Investor Protection v. Gsbhorne Stern

Conpany, 670 So. 2d 932 (Fla. 1996).
23. Section 458.331(1)(j) and (x), Florida Statutes,
provides in pertinent part, as foll ows:

458.331 Gounds for disciplinary action;
action by the board and departnent. --

(1) The follow ng acts shall constitute
grounds for which the disciplinary actions
specified in subsection (2) may be taken:



24.

foll ows:

25.

(j) Exercising influence within a
pati ent - physi cian rel ati onship for purposes
of engaging a patient in sexual activity. A
patient shall be presumed to be incapabl e of
giving free, full, and infornmed consent to
sexual activity with his or her physician.

* * *

(x) Violating any provision of this
chapter, a rule of the board or departnent,
or a |lawful order of the board or departnent
previously entered in a disciplinary hearing
or failing to conply with a lawfully issued
subpoena of the departnent.

Section 458.329, Florida Statutes, provides, as

The physician-patient relationship is
founded on nutual trust. Sexual m sconduct
in the practice of nedicine neans violation
of the physician-patient relationship
t hrough whi ch the physician uses said
relationship to i nduce or attenpt to induce
the patient to engage, or to engage or
attenpt to engage the patient, in sexual
activity outside the scope of the practice
or outside the scope of generally accepted
exam nation or treatnent of the patient.
Sexual m sconduct in the practice of
nmedi ci ne i s prohibited.

Rul e 64B8-9.008, Florida Adm nistrative Code, provides

in pertinent part:

64B8- 9. 008 Sexual M sconduct- -

(1) Sexual contact with a patient is
sexual m sconduct and is a violation of
Sections 458.329 and 458.331(1)(j), Florida
St at ut es.

10



(2) For purposes of this rule, sexual
m sconduct between a physician and a patient
includes, but it is not limted to:

(a) Sexual behavior or involvenent with a
pati ent including verbal or physical
behavi or whi ch

1. may reasonably be interpreted as
romantic involvenent with a patient
regardl ess of whether such invol venment
occurs in the professional setting or
outside of it;

2. may reasonably be interpreted as
i ntended for the sexual arousal or
gratification of the physician, the patient
or any third party; or

3. my reasonably be interpreted by the
patient as being sexual.

26. Section 458.331(1)(j), Florida Statutes, contains a
statutory presunption. Therefore, the Florida Evidence Code is
appl i cabl e.

27. Section 90.301(2), Florida Statutes, provides:

"Except for presunptions that are conclusive under the |aw from
which they arise, a presunption is rebuttable.” Rebuttal
presunptions are classified in Section 90.302, Florida Statutes,
as either:
(1) A presunption affecting the burden of

produci ng evidence and requiring the trier

of fact to assunme the existence of the

presuned fact, unless credible evidence

sufficient to sustain a finding of

nonexi stence of the presuned fact is

i ntroduced, in which event, the existence or
nonexi stence of the presuned fact shall be

11



determ ned fromthe evidence without regard
to the presunption, or

(2) A presunption affecting the burden of
proof that inposes upon the party agai nst
whom it operates the burden of proof
concerni ng the nonexi stence of the presuned
fact.

28. Section 90.303, Florida Statutes, provides:
In a civil action or proceeding, unless
ot herwi se provided by statute a presunption

established primarily to facilitate the
determ nation of the particular action in
whi ch the presunption is applied, rather
than to inplenent public policy, is a
presunption affecting the burden of
produci ng evi dence.

29. Section 90.304, Florida Statutes, provides: "In civil
actions, all rebuttal presunptions which are not defined in s.
90. 303 are presunptions affecting the burden of proof."

30. The statutory presunption contained in Section
458.331(1)(j), Florida Statutes, involves a statenent of public
policy which is further expressed in Section 458.329, Florida
St atutes, above quoted. Therefore, it is the type of
presunption described in Section 90.304, Florida Statutes, viz.,

a statutory presunption affecting the burden of proof. As

stated by the court in Departnment of Agriculture and Consuner

Services v. Bonnano, 568 So. 2d 24, 31 (Fla. 1990):

When a presunption shifts the burden of
proof, the presunption remains in effect
even after evidence rebutting the
presunption has been introduced and the jury
nmust decide if the evidence is sufficient to

12



overcone the presunption. (citation

omtted.) Presunptions which shift the

burden of proof in civil proceedings are

primarily expressions of public policy.
The rebuttabl e presunption inposes upon the party agai nst whom
it operates the burden of proof concerning the nonexistence of

t he presuned fact. Section 90.304, Florida Statutes, and

Jennings v. Dade County, 589 So. 2d 1337 (Fla. 3rd DCA 1991).

31. In Bonnano the court cited with approval Caldwell V.

Division of Retirenent, 372 So. 2d 438 (Fla. 1979), which

involved a statutory presunption that the disability occasi oned
to a firefighter, who suffered a heart attack while on duty, was
incurred in the line of duty. In Caldwell the court stated at
372 So. 2d 441:

The statutory presunption is the
expression of a strong public policy which
does not vani sh when the other party submts
evi dence. Were the evidence is
conflicting, the quantum of proof is
bal anced and the presunption should prevail.
Thi s does not foreclose the enpl oyer from
overcom ng the presunption. However, if
there is evidence supporting the presunption
t he enpl oyer can overcone the presunption
only by clear and convincing evi dence.

See Gty of West Pal m Beach v. Burbaum 632 So. 2d 145 (Fla. 1st

DCA 1994); Jones v. Crawford, 552 So. 2d 926 (Fla. 1st DCA 1989)

(sinply submtting evidence creating a conflict did not rebut

t he presunption).

13



32. The Florida Legislature has repeatedly denonstrated
how it authorizes the use of presunptions in admnistrative
proceedi ngs when it intends a supervising agency to rely on
| egal presunptions as establishing grounds for disciplinary

sanctions against a licensee. MDonald v. Departnent of

Prof essi onal Regul ation, Bd. of Pilot Comrs, 582 So. 2d 660

(Fla. 1st DCA 1991)(citing, anong other statutes, Section
458.331(1)(j), Florida Statutes). Such statutorily authorized
presunptions nmay be applied in admnistrative proceedings to

carry the agency's burden of proof, see, e.g., Caldwell v.

Division of Retirenent, 372 So. 2d 438 (Fla. 1979), and may be

relied on in agency disciplinary cases to neet the clear and

convi nci ng evidence standard, see, e.g., Ayala vs. Departnent of

Pr of essi onal Regul ation, 478 So. 2d 1116 (Fla. 1st DCA 1985).

33. Respondent asserts that Patient T. R was Dr. Ghani's
patient and was never his patient. He asserts that a patient-
physi cian rel ationshi p never existed between himand Pati ent

T. R In Agency for Health Care Adm nistration, Board of

Medicine vs. Philip WlliamLortz, MD., DOAH Case No. 96-0793

(Final Order dated Cctober 30, 1996), the Board of Medicine
adopt ed Judge Hood's conclusion that a physician/patient
relationship is established when a physician reviews nedi cal
exam nation paperwork and perforns a physical examnation in a

patient's hone. |n Departnent of Professional Regul ati on, Board

14



of Medicine vs. Archbold N. Jones, M D., DOAH Case No. 90-3591

(Final Order dated Novenber 29, 1990), the Board adopted Judge
Parrish's conclusion that a physician practices nedi ci ne when he
phones in a prescription for a patient.

34. As in Jones and Lortz, the evidence in this case
establ i shes that Respondent: nost likely ordered the bl ood test
August 20, 1997, reviewed the report of the lab results the next
day, and prescribed sanple nedications to treat Patient
T. R Respondent thereby engaged in the practice of nedicine
with Patient T. R and established a physician-patient
relationship with her at that tinme. |In addition, Respondent
exam ned Patient T. R at M dtown on Cctober 8, 1997; discovered
a heart murnur; prescribed a diagnostic test to evaluate this
condi tion; and evaluated the results of that test with Dr.

Ghani, thereby engaging in the practice of nedicine, and re-
establishing Patient T. R as a patient.

35. Petitioner's burden of proof in this case is to
denmonstrate, by clear and convi nci ng evidence, that (Count One)
Respondent exercised influence within a patient-physician
relationship for purposes of engaging Patient T. R in sexual
activity and, that (Count Two) Respondent violated the
physi ci an- patient relationship by conmtting sexual m sconduct,
resulting in violation of Section 458.329, Florida Statutes, and

the Board of Medicine Rule prohibiting sex with patients.

15



36. The evidence is clear and convincing that Respondent
and Patient T. R had sex beginning in February of 1997 and
that the relationship termnated prior to August 20, 1997. The
testinony of Patient T. R and Maria Rodriguez is not credible
that the sexual activity continued between Respondent and
Patient T. R after the physician-patient relationship was
established. Since the evidence is not credible that sexua
activity occurred between Respondent and Patient T. R during
t he physician-patient relationship, the presunption that Patient
T. R was incapable of giving free, full, and infornmed consent
to sexual activity with Respondent never arose, and, if it did

arise, it has been overcone. City of Tenple Terrace v. Barl ey,

481 So. 2d 49 (Fla. 1st DCA 1985). The evidence in clear and
convincing that, under the facts and circunstances of this case,
t he sexual activity between Respondent and T. R did not result
frominproper exploitation or abuse of authority and trust.

37. Further, Petitioner did not present clear and
convi nci ng evidence that Respondent used the physician-patient
relationship to induce or attenpt to induce T. R to engage, or
attenpt to engage, in sexual activity outside the scope of the
practice or to outside the scope of generally accepted
exam nation or treatnent of the patient, as required by Section

458. 329, Florida Statutes.

16



RECOMVENDATI ON

Based upon the foregoing, it is hereby

RECOVMENDED t hat the Departnent of Health, Board of
Medi ci ne adopt the foregoing Findings of Fact and Concl usi ons of
Law, and enter a final order dism ssing the Admnistrative
Conpl ai nt.

DONE AND ENTERED this 19t h day of March, 2002, in

Tal | ahassee, Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of March, 2002.

COPI ES FURNI SHED,

Robert C. Byerts, Esquire

Agency for Health Care Adm nistration
2729 Fort Knox Boul evard

Mai |l Stop 39-A

Tal | ahassee, Florida 32308-6287

Jack D. Hoogew nd, Esquire

33283 Cortez Boul evard
Dade City, Florida 33523
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WIlliamW Large, Ceneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Tanya W lians, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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